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Timing of Explanation of Important Matters in Real Estate Transaction
Saki Arishima

Abstract

Without limiting to real estate transactions, it is the judicial precedent/popular theory that a seller in a sales
agreement has the duty of explanation based on the good faith principle according to paragraph 2 of Article 1
of the Civil Code and shall be responsible for compensation for damages in case of any breach of such duty
because such breach becomes unlawful act. For real estate dealing made by a Real Estate Broker, the duty to
explain important matters is prescribed in the Real Estate Brokerage Act and, in case of any breach of such
duty, the Broker will be imposed sanction under public law and subject to disposition of the instructions
and the suspension of operations and, in case of intentional notification of false information/non-disclosure
of fact, will be subject to penalty. These provisions of the Real Estate Brokerage Act are deemed to be the
criteria when determining responsibility of a Real Estate Broker for its breach of the duty of explanation as
an unlawful act under the Civil Code (compensation for damages); however, regarding the timing of expla-
nation, these provisions should not be considered its criteria.

Because such provision of the Real Estate Brokerage Act that accurate explanation of important matters
must be made “during the period until the conclusion of an agreement” humbly stipulates the condition
that enables the State or local public entities to impose sanctions under the public law on the violator, and
the purpose thereof differs from that of the private law that is intended to relieve victims of breach of the
duty of explanation between private persons. We indicated that if explanation of important matters meeting
statutory requirements is made immediately before the conclusion of an agreement, a Broker will not be
subject to sanction under the public law for breach of the Real Estate Brokerage Act even if no explanation
had been made until that time, but if a purchaser suffers damages due to insufficient explanation during the
course of negotiation of an agreement, a Broker shall be responsible for compensation for damages under
the Civil Code even if sufficient explanation which supplements the prior insufficient explanation was made
immediately before the conclusion of an agreement.
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